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GST-06/ DOrder-In-Origina1out

(s) I VI/O&A/620/DR.HASMUKH/ AM/2022-23 dated 24.2.2023 passed by The
Assistant Commissioner, CGST D }n-VI, Ahmedabad North

aqta@af@rqrqdilqdi /
A) I Name and Address of the

Appellant

Dr. Hasmukhbhai Kacharabhai Sojitra
Bunglow No. 7, Elegance Bunglows Thaltejing
Ahmedabad - 382350

8{qfhqwwftv4tliw twMqqlv4qtm{gtq€qwwtw +vfl wnf@rfi=fttq3TqTIR wwV

gf#qI+awftvgqnEqftwrwqqq wga mmm {, WTf%qiWiW +fRqa8 mm it

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

f/
vr(T TmR iFr Wawr HM:-

Revision application to Government of India:

(1) +.#r©qrqqqrv-h gf&fhrq,r994-8tTra@aBdt&<TTT TqqTRab qR +13tHura=#
av-ma iT vqq qt'iq + +at€ !q<twr qrqqq WEill €fRq, WHa vt€H, Rv +qrqq, nqtq ftvm,
qj2R+M, BR©T#rvqT, #TqTWt, q{ft®tt, lrooor =R#tw=ft nf# ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
AppUcation Unit Ministry of Finance, Department of Revenue,- 4th Floor, Jeevan Deep
Building, Pmliunent Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) 'qRvTv©§TR%gm&+q4qHtaf+hn©T+tf%tft'wKnHvrwqmwTtfwWt
w€FnrtqNt w=BIN+vr©8qTi§qqnf t,7rf+a WTWH7rwKH+qT%qtM%InIT++
qT8tRw=nrHt # vm#Ivf#nharTqg{81

In case of mry loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a wmehouse or in storage whether in a factory or in a
warehouse.

XIV vr vtqT+fhlffRtrvrvqt vrvrvhf+fhihr+@nibr
%R%z%vrq+tavnv+gT@fM ngn ytqTtMta®l



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(T) qRqr©grTT?Tqf+Ff8qTvrw bw (Mvu WTT#t)fh#7f#nvwn©8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dthTwrRT© wnqTqrvr%vrTTq%fRvqt wtt %ftaTFT$tT{{gkqtwtqr qt xv
wray+f+m+!dTfRqql© ;MvhnuqTftaqt vqqqrTr4rqtfqvqf©f+Hr (+ 2) 1998
grT 109 WTfRIHfhIT qT®'l

Credit of any duty allowed to be utilized towards payment of excise duty on anal
products under the provisions of this Act or the Rules made thQre under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #fh ©vqq Qrv3 (wftv) f+Hnqdt, 200r + fhm 9 % gat€ fRfRftgwq +wr R-8 + qt

wfMt +, 9fqa ©TjqT % vfl qtqT 9fqv fRqbE + dtv vrw b $ftvw39-qTtqr qf wfM BiTter =Ft dat
vfhR iT vrq dRl aIT+qq fbIT vm nfi1{1 al1% uv vm ! %r !@r qfhf + +mtv %ra 35-T t
f+utftv =R & VTTTq % ww hvrq Ow1-6 vmm qt vfl vR Oil nf#1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-lq-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RMm ©rqqqjT-vrq q§Y+q7t$qR%vrv@tnaMqq8ut wit 200/- =M !Tjm qt
qP 3hq§Y+gw16qqq@r©&@r©8ut rooo/-#t=ftVyqciTT#t -WI

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

rfhTT qm, HM@nqqqr@v++qrqt wft?fhRPITf&qvr#vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) trdN wnql qM ©ftthFr, 1944 # ETH 35-dt/35-{ + staiR:-
Under Section 35B/ 35E of CBA, 1944 an appeal lies to :-

(2) ' ad,Rtfad IIft.%q+q7w ©j©T! %igv@r #twftv, wea b wat tht w, htkr
warr qr,–r qf #rnn wftTfhr RrBITfbrwr (fRItZ) #t qfBm Mr +tfbn, v§vqnnx + 2-d vmr,

qt+TTdt VW, HURT, RIWtqFR, q§TqTqTT-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawqn, Asarwa, (}irdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1l000/_1 Rs.5l000/_ and Rs. 10l000/- where amount of duty / penalty / demand /
renrnd is upto 5 Lac'1 5 Lac to 50 Lac uld above 50 Lac respectively in the form of
crossed bank draft h favour of Assn. Registar of a branch of any nominate public
sector bulk of the place where the bench of any nominate public sector bank of the
t)lace where the bench of the Tribunal is situated.
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(3) vfl xv qR% + q{ IF wtqjt vr WiTtW qt,n $ 6t iraq IF gtqqr Qi fN =Hv wr yTrzTq al{a
br tfITXT vm qTf# IV 3g + 81 ST $ftf%f%nq€t%rf+qqt iTfRVvqTftqft nfldhr
dIgI[B+<',lqtvqwftvvrhfFr ©©rTr=irVqqTMfMqTZT€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee.of Rs. 100/- for each.

(4) @rqr©q TW @f&fhm r970 qqr thiifbv 8t 3l!Wt -1 % data ft8fft€ fh ©lvn Tn
©Tq©r qr qyqTtW qqTf+EtfI fDhm VTfbritt % BITter + + Tr&r =Ft Tq ifBir v 6.50 q& vr @nnT
qrv–6ftqz©n8qTqTfjal

One copy of application or O.I.O. as the .case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ST&t ttdf&vqwrqt =&fhMq<+qT+fhHt #tqtr'ftwmqrqMaf#rT vnr{qtfhn
qJm, %-r{hWITqTqJ++R{tqTq{ wftdhramTfhNH (qNffRf#) fbItr, 1982 + RfiTel

Attention h invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedurd) Rules, 1982.

(6) dhiT qm, iRthruqrqqqrv3 vftqwmwft#krarBITfbrwr Wa) vb vfl Wftq:rbWWI&

+ q&FIN (Demand) v+ + (Penalty) qT 10% d WtT mRT wfRquf {1 wtf%, Rf&BaT # HRT

10 MIg VP, el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

%r.dkr©qrq Tv–n Bit +qm: + +mtv, qTTftv6Rn qM =Ftvhr (Duty Demanded) I

(1) @ (Section) IID bTW fIEffi:v ITf+;

(2) f+n vm +r& #fta =Ft ITfin
(3) $iqahftafhFff+f+m 6#®7br tIfirl

gTI$wwT'dfq7wftv’#q§81{vn#tqqn+vwftv’qTf&vm++f+vllqTfvmfhn
Tvr it

For ml appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit mnount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mmldatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(in)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
mnount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Sir qTtqT + vR wIt+ VTfhhwr %vv%qBT qm gqqr Tvr qr WR f%nfB7€F€t #hr f#FTTV

gTr br0% wmuarqIY+qdvKfRqTfi78Tq WT% 10% !=TzmvTqtvrwFa81

In view of above, ml apped against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penaltY are in disputel
or penalty, where penalty alone is in dispute.”

aqua
BeEN
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F. No. GAPPL/COM/STP/3861/2023

3nitfhr3-laQr / ORD£R-IN-APPEAL

The present appeal has been filed by M/s Dr. Hasmukh Kacharabhai Sojitra,

Bunglow No. 7, Elegance Bunglows, Thaltej, Ahmedabad – 382350 (hereinafter

referred to as ' the appellant ’) against Order in Original No. GST-06/D-

VI/O&A/620/Dr.Hasmukh/2022-23 dated 24.02.2023 [hereinafter referred to as

' impugned order’] passed by the Assistant Commissioner, CGST & C:Ex,

Division-VI, Ahmedabad North Commissionerate [hereinafter referred to as

' adjudicating auf/zorif}/’].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No.AALPP3758P. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, the appellant were calling for the details of

services provided during the period. But they didn’t submit any reply, Further, the

jurisdictional officers considering the services provided by the appellant as taxable

determined the Service Tax liability for the F. Y. 2016-17 on the basis of value of

'Sales of Services’ under Sales/Gross Receipts from Services (Value from ITR)

and Form 26 AS for the relevant period as per details below :

r. [ Period

No. 1 (F.Y.)

Rate ofDifferential Taxable
Value as per Income Tax ! Service Tax
Data (in Rs.) incl. Cess

Service Tax

liability to be
demanded (in
Rs

Tlfob= 21 , 13 ,320/. 3 ,16,998/

3. The appellant was issued Show Cause Notice No. GST-06/04-

1558/Dr.Hasmukh/2021-22/5345 dated 18.10.2021 (in short SCN) proposing to

demand and recover Service Tax amounting to Rs.3,16,998/- under proviso to

Section 73 of Finance Act, 1994 along with applicable interest and penalties.

4. The SCN was adjudicated vide the impugned order wherein :

Q Service Tax demand of Rs.3,16,998/- was confirmed under Section 73(2)

of the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

4



F. No. GAPPL/COM/STP/3861/2023

8 Penalty of Rs.40,000/- was imposed under Section 70(1) of the Finance Act,

1994

o' Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance

Act, 1994.

' Penalty of Rs.3,16,998/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5 . Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant submitted that they were practicing doctor under name and

style of "Shanti Skin Care" and providing clinical selvices to various

individual patients.

> The appellant had provided medical services to various individual patients

during F. Y. 2016- 17 which are exempt under the service tax law via Entry

Sr. No.2(i) of Notification No.25/2012-Service Tax.

6. Personal Hearing in the case was held on 04.01.2024. Shri Kunal V. Desai,

ChaN:ered Accountant, appeared for personal hearing on behalf of the appellant.

He also submitted additional submission and reiterated the contents. He stated that

his client is a simple M.B.B.S. & M.D. (Dermatologist). He provides consultation

for skin diseases. He does not have degree of M.CH (specialization of cosmetic

surgery). Further, his condition of hand is that he cannot perform cosmetic

surgery. The SCN was issued on mere assumption. Further, he requested for two

days time to submit additional documents.

6.1 Subsequently, the appellant submitted additional written submission

wherein they reiterated the grounds of appeal and also submitted receipt voucher

and guideline on aesthetic surgery and hair transplant procedures dated 20.09.2022

issued by the National Medical Commission (Ethics & Medical Registration

Board).

7. 1 have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made during personal hearing and the

facts available on records. The issue before me for decision in the present appeal is

whether the demand for Service Tax arnoun- 998,tI confirmed
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alongwith interest and penalties vide the impugned order in the , facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period F.Y. 2016-17.

8. It is observed that the main contention of the appellant is that they have the

degree of M.B.B.S. and M.D. (Dermatology Branch) and engaged in activity of

medical practitioner & provided the medical consultation for skin diseases.

Additionally, they contended that they had never performed cosmetic, plastic, or

hair transplant surgeries because they lack training in M.S. (Master of Surgery) or

M.ch. (Plastic SurgeD'), and that in order to perfdrm these types of surgeries, a

clinic must be equipped with cutting-edge technologies and advanced surgical

equipment in addition to appropriate inftastnrcture in accordance with the

guidelines on aesthetic surgery and hair transplant procedures issued by the

National Medical Commission (Ethics & Medical Registration Board) on

20.09.2022. They also contended that because they are suffering from areflexia (a

disorder in which muscles fail to respond to reflexes), they are unable to perform

surgery. To bolster their all claim, they produced receipts voucher, photographs of

the clinic, a medical records confirming their illness.

9. As contended by the appellant, I also find that in terms of provision of Sr.

No.2(i) of Notification No.25/2012-Service Tax and their sewices are exempted

from Service Tax. Relevant portion of the said notification is reproduced below :

2.(i) Health care services by a clinical establishment, an authorised medical

practitioner or para-medics ,

10. Considering the above legal provisions with the facts of the case, I find that

the 'services provided by the appellant as an authorised medical practitioner’

during the period F. Y. 2016-17 stands covered in turns of provision of Sr. No.2(i)

of Notification No.25/2012-Service Tax, and the their Service is not liable for

payment of Service Tax.

11. In view of above discussions, I am of the considered view that the Services

amounting to Rs.21,13,320/- provided by the appellant an authorised medical

practitioner during the period F. Y. 2016-17 is not to be considered as a taxable

value under Service Tax. Therefore, the demand of Sa amounting to
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Rs.3,16,998/- confirmed vide the impugned order fails to sustain on -merits. As the

demand of service tax fails to sustain, question of interest and penalty does not

arlse.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. wftvqafRrav##tv{wftvvrfhn@utn3ft+tf#nvrm{I
The appeal filed by the appellant stands disposed of in above terms.

Sj;EL
dId lid dR

3aqqa (3FfbV)
Dated: Id- February, 2024

gMTfQa/Attested :

r/
Mv@gTI
a=it ww (wfM)
ddqHa,aBiRT©R

By REGD/SPEED POST A/D

To I

M/s Dr. Hasmukh Kacharabhai Sojitra,
Bunglow No. 7, Elegance Bunglows,
Thaltej, Ahmedabad – 382350.

Copy to :

1.

2.

3.

4.

5.

6

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad North.

The Assistant Commissioner, CGST & CEX, Division - VI, Ahmedabad

North Cornmissionerate.

. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

Guard file.

PA File




